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Executive Summary

Behavioral health parity refers to requirements for health insurers to cover mental health and substance use
disorder services on terms that are equal to those offered for medical and surgical services. This issue brief
explains how behavioral health parity applies in the Medicaid program, including the major provisions of the
Centers for Medicare and Medicaid Services’ (CMS) April 10, 2015 proposed regulations, and identifies key
policy issues at the intersection of behavioral health parity and Medicaid.

WHEN PARITY APPLIES IN MEDICAID

Federal law requires Medicaid managed care organizations (MCOs) to provide behavioral health benefits in
parity with medical/surgical benefits. CMS’s proposed rule applies the parity requirement to all Medicaid
services provided to MCO enrollees, regardless of whether services are furnished to them through MCOs,
prepaid inpatient health plans (PIHPs), prepaid ambulatory health plans (PAHPs), or fee-for-service (FFS).
The rule is designed to ensure parity across all services for MCO enrollees, even if states choose to deliver
certain benefits through separate delivery systems, such as managed care behavioral health carve-outs. The
parity rules also apply to Medicaid services contained in Alternative Benefit Plans (ABPs), whether those
services are delivered through managed care or FFS. In addition, states are encouraged, although not required,
to apply the parity rules to FFS Medicaid state plan benefits that are provided to beneficiaries who are not MCO
enrollees and that are not part of an ABP.

DEFINITION AND CLASSIFICATION OF BENEFITS FOR PARITY ANALYSIS

CMS proposes that the state Medicaid agency define medical/surgical and behavioral health benefits for
purposes of analyzing parity. Long-term care benefits are excluded from these definitions for purposes of
analyzing parity. After benefits are defined, all services are assigned to one of four classifications, using the
same standards for medical/surgical and behavioral health benefits: inpatient, outpatient, emergency care,
and prescription drugs. Outpatient services may be sub-classified into office visits and other outpatient
services, and prescription drugs may be divided into tiers. Managed care entities (MCEs, which include MCOs,
PIHPs, and PAHPs) providing services to MCO enrollees classify the benefits that each MCE provides, and the
state Medicaid agency classifies FFS benefits.



SCOPE OF BENEFITS REQUIRED BY PARITY

Parity rules require that if behavioral health benefits are provided in any classification, they must be provided
in every classification in which medical/surgical benefits are provided.

FINANCIAL REQUIREMENTS AND QUANTITATIVE TREATMENT LIMITS

Financial requirements and treatment limits on behavioral health benefits in any classification cannot be more
restrictive than the predominant financial requirement or treatment limit of that type that applies to
substantially all medical/surgical benefits in the same classification. The key terms in this rule are further
defined in the proposed regulations for purposes of the parity analysis. Cumulative financial requirements for
behavioral health benefits in a classification that accumulate separately from any such requirement for
medical/surgical benefits in the same classification are prohibited.

NON-QUANTITATIVE TREATMENT LIMITS (NQTLS)

A NQTL on behavioral health benefits in any classification may not be imposed unless, under policies and
procedures as written and in operation, any processes, strategies, evidentiary standards or other factors used
are comparable to and applied no more stringently than those used to apply the NQTL to medical/surgical
benefits in that classification. The proposed rules include a non-exhaustive list of NQTLs.

AGGREGATE LIFETIME AND ANNUAL DOLLAR LIMITS

Parity rules for aggregate lifetime and annual dollar limits apply only to MCEs that provide services to MCO
enrollees; these rules do not apply to ABPs in which all benefits are provided FFS. The proposed rules set out
the analysis for determining parity between behavioral health and medical/surgical services for purposes of
these limits.

INFORMATION DISCLOSURE REQUIREMENTS

The criteria for behavioral health medical necessity determinations and the reason for any denial of
reimbursement or payment for behavioral health services must be made available to Medicaid beneficiaries,
potential MCO enrollees, and providers.

Public comments on the proposed regulations are due on June 9, 2015, and CMS proposes that the final
regulations take effect 18 months after publication of the final regulations. The proposed parity rules identify a
number of policy issues to be resolved, including:

e CMS’s proposal that, in the case of split delivery systems, state Medicaid agencies review all services
provided to MCO enrollees across all delivery systems to ensure parity;

e whether states will choose to apply parity rules to Medicaid services that are provided to beneficiaries
who are not MCO enrollees and that are not part of an ABP, so that all Medicaid services will be
provided in parity to all beneficiaries, regardless of benefit package or delivery system;
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e the specific standards that will be used to classify benefits for purposes of parity determinations and
how different MCEs and the state Medicaid agency will coordinate those standards in states with split
delivery systems;

e the extent to which the final parity rules will result in changes in benefits offered and any effects on the
determination of managed care payment rates; and

e the extent to which the final parity rules will result in changes to any financial requirements or
treatment limitations applied to behavioral health benefits.

Introduction

Behavioral health parity refers to requirements for health insurers to cover mental health and substance use
disorder services on terms that are equal to those offered for medical and surgical services.' Historically,
insurers could impose more restrictive financial requirements, such as higher co-payments, on behavioral
health services than for medical/surgical services, and they could apply more stringent treatment limitations,
such as the number of visits covered, for behavioral health services than for medical/surgical services. The
federal behavioral health parity law is intended to achieve equitable coverage when health plans cover both
medical/surgical and behavioral health services. This issue brief explains how the behavioral health parity law
applies in the Medicaid program, including the major provisions of the Centers for Medicare and Medicaid
Services’ (CMS) April 10, 2015 proposed regulations, and identifies key policy issues at the intersection of
behavioral health parity and Medicaid.

Background

The federal behavioral health parity law originally was enacted to apply to group health plans that offer both
behavioral health services and medical/surgical services. The 1996 Mental Health Parity Act requires parity in
aggregate lifetime and annual dollar coverage limits between mental health and medical/surgical services for
group health plans. The 2008 Mental Health Parity Addiction Equity Act (MHPAEA) builds on the group
health plan parity requirements by mandating parity in financial requirements and quantitative and non-
quantitative treatment limitations. MHPAEA also applies federal parity rules for group health plans to
substance use disorder services.?

States have flexibility to determine which services to offer in their Medicaid programs, within the parameters of
federal minimum requirements.?> Some behavioral health services may be covered in mandatory state plan
categories, such as physician services or outpatient hospital services. Many behavioral health services are
covered under optional state plan categories, such as rehabilitative services, case management, and
prescription drugs. Federal Medicaid law does not require states to cover any particular behavioral health
services in their state plan benefit package.

Instead of the traditional state plan benefit package, states may choose to offer an alternative benefit plan
(ABP) to most Medicaid beneficiaries, and states must offer an ABP to adults who are newly eligible for
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Medicaid under the Affordable Care Act’s (ACA) expansion.* Unlike the Medicaid state plan benefit package,
which comprises services in the mandatory and optional categories in federal law, an ABP is based on the
contents of a private health insurance plan that is used as a benchmark to define benefits.” ABPs must cover
the ACA’s 10 essential health benefits, including mental health and substance use disorder services.®

Another provision of federal Medicaid law relevant to parity is the long-standing prohibition against Medicaid
payments for services provided in an “institution for mental disease” for beneficiaries between the ages of 21
and 65.7

States have flexibility to design the delivery system through which Medicaid behavioral health services are
provided. Delivery systems range from the traditional fee-for-service (FFS) system to capitated managed care
models. In recent years, an increasing number of states are using managed care to deliver Medicaid services.®
Federal law defines the different types of managed care entities (MCEs) that states can use, including managed
care organizations (MCOs), prepaid inpatient health plans (PIHPs), and prepaid ambulatory health plans
(PAHPs). All three types of MCEs receive risk-based capitated payments. MCOs deliver a comprehensive set
of services to beneficiaries, while PIHPs and PAHPs are responsible for a more limited set of specific services.’

Behavioral Health Parity and Medicaid

Medicaid behavioral health parity rules are based on the underlying federal parity law that applies to group
health plans, with some changes to account for differences between the different types of coverage. Federal
parity law applies to Medicaid through two statutes: the 1997 Balanced Budget Act applies federal parity rules
to Medicaid MCOs,'® and the ACA applies the financial requirement and treatment limitation provisions of
federal parity law to Medicaid ABPs."

On April 10, 2015, CMS proposed regulations to further define the rules for behavioral health parity in the
Medicaid program.'? Public comments on the proposed regulations are due on June 9, 2015, and CMS
proposes that the final regulations take effect 18 months after publication of the final regulations.'* The rest of
this brief discusses the major provisions of the proposed Medicaid parity rules.

SERVICES PROVIDED TO MEDICAID MCO ENROLLEES

CMS proposes that behavioral health parity rules apply to all services provided to Medicaid
managed care enrollees, regardless of delivery system carve-outs.'* As described above, states may
choose to deliver services through MCOs, PIHPs, or PAHPs, or on a FFS basis. Many states have a split
delivery system in which MCOs are not responsible for the full scope of medical/surgical and behavioral health
services available to beneficiaries under the Medicaid state plan; instead, some services are provided by an
MCO and other services are provided to MCO enrollees through a PIHP or PAHP or FFS. Under the proposed
rules, parity would apply to all MCOs, PIHPs, and PAHPs that provide benefits to MCO enrollees, without
regard to whether all benefits are furnished by the same MCE, so long as both medical/surgical and behavioral
health benefits are included in the Medicaid state plan benefit package."> In split delivery systems, CMS
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proposes that the state Medicaid agency must review all services provided to MCO enrollees across all delivery

systems to ensure parity.'® CMS’s proposal seeks to preserve state flexibility about delivery system choices

while avoiding the result of nullifying parity for MCO enrollees if all behavioral health services were carved out

from MCO contracts. CMS considered an alternative solution of requiring all behavioral health services to be

included in MCO contracts.'”

SERVICES PROVIDED IN MEDICAID ABPS

In general, behavioral health parity applies to services contained in Medicaid ABPs, regardless

of whether those services are delivered FFS or through managed care.!8 The parity rules regarding

scope of benefits, financial requirements, treatment limits, and information disclosure apply to all ABPs,
including those under which all benefits are delivered on a FFS basis (“all-FFS ABPs”). For all-FFS ABPs, the
state Medicaid agency is responsible for ensuring parity.' If an ABP contains benefits that are delivered to

MCO enrollees, the parity rules for aggregate lifetime and annual dollar limits also apply.*°

States are encouraged, but not required, to apply parity rules to FFS Medicaid state plan

benefits that are provided to beneficiaries who are not MCO enrollees and that are not part of
an ABP.2! The statutory authority for Medicaid behavioral health parity only reaches MCOs and ABPs; to
date, Congress has not required parity for Medicaid FFS benefits outside an ABP. Parity rules also do not apply

to Medicare benefits that are provided by Medicaid MCOs to dual eligible beneficiaries.?? The rules for when

parity applies in Medicaid are summarized in Table 1 below.

Table 1: When Does Behavioral Health Parity Apply in Medicaid?

Delivery System Type

MCO Parity applies to all state plan
services provided to MCO
enrollees

PIHP Parity applies only to state

plan services provided by
PIHPs to MCO enrollees
(carve-outs from MCO
contract)

PAHP Parity applies only to state
plan services provided by
PAHPs to MCO enrollees
(carve-outs from MCO
contract)

FFS Parity applies only to state
plan services provided on a
FFS basis to MCO enrollees
(carve-outs from MCO
contract)

Behavioral Health Parity and Medicaid

Medicaid State Plan Services

Medicaid ABP Services

Parity applies to all ABP services provided to MCO
enrollees; in addition, the scope of benefits, financial
requirement, treatment limit, and information
disclosure parity rules apply to all ABPs, regardless
of delivery system

Parity applies to ABP services provided by PIHPs to
MCO enrollees (carve-outs from MCO contract); in
addition, the scope of benefits, financial
requirement, treatment limit, and information
disclosure parity rules apply to all ABPs, regardless
of delivery system

Parity applies to ABP services provided by PAHPs to
MCO enrollees (carve-outs from MCO contract); in
addition, the scope of benefits, financial
requirement, treatment limit, and information
disclosure parity rules apply to all ABPs, regardless
of delivery system

Parity applies to ABP services provided to MCO
enrollees on a FFS basis (carve outs from MCO
contract); in addition, the scope of benefits, financial
requirement, treatment limit, and information
disclosure parity rules apply to all ABPs, even those
in which all services are provided FFS



The first preliminary step in applying the Medicaid parity rules is for the state to define
medical/surgical, mental health, and substance use disorder benefits.> CMS proposes that these
definitions be based on generally recognized independent standards of current medical practice, such as the
ICD, DSM or state guidelines.?* CMS also proposes that these definitions should exclude long-term care
benefits, because those benefits are not typically provided by private insurers.?*

The second preliminary step in applying the Medicaid parity rules is for all benefits to be
assigned to one of four classifications: inpatient, outpatient, emergency care, and prescription
drugs.?® The proposed rules allow for only one benefit sub-classification: office visits may be sub-classified
separately from other outpatient services.?” No other sub-classifications are permitted, such as distinctions
between generalists and specialists.?® In addition, prescription drugs may be assigned to different tiers.?® The
MCO, PIHP, or PAHP is responsible for classifying the benefits that each provides to MCO enrollees, and the
state is responsible for classifying benefits provided to ABP enrollees on a FFS basis.?® In classifying benefits,
the same standards must be applied to medical/surgical and behavioral health benefits.’' Prescription drug
tiers must be determined based on reasonable factors determined in accordance with the parity rules for non-
quantitative treatment limits (described below), including cost, efficacy, generic vs. brand-name, and mail
order vs. pharmacy pick-up, and without regard to whether a drug is generally prescribed for behavioral health
or medical/surgical purposes.>* The preamble to the proposed rules states that CMS expects MCEs within a
state to define benefit classifications similarly and apply terms uniformly.?* The preamble to the proposed rule
also indicates that intermediate benefits, such as partial hospitalization or intensive outpatient treatment, may
be assigned to any classification so long as the assignment is done consistently for medical/surgical and
behavioral health services; however, CMS requests comments on this approach as well as alternatives.>* The
benefit definition and classification rules are summarized in Table 2 below.

Table 2: Benefit Definition and Classification for Purposes of Parity

Step: Who Is Responsible? What Standards Apply?

Step 1: Benefit Definition State Medicaid agency is Generally recognized independent
a. Medical/Surgical responsible for defining all standards of current medical practice,
b. Behavioral Health benefits such as the ICD, DSM or state

guidelines; long-term care benefits
are excluded

Step 2: Benefit Classification For benefits provided to MCO The same standards must be applied
a. Inpatient enrollees, the MCO, PIHP, or PAHP when classifying medical/surgical and
b. Outpatient is responsible for classifying behavioral health benefits.
i. Office visit* medical/surgical and behavioral
ii. Other outpatient health benefits as defined by the Prescription drug tiers must be based
services state on reasonable factors** and without
c. Emergency care regard to whether a drug is generally
d. Prescription drug (tiers For ABP benefits provided on a FFS  prescribed for medical/surgical or
allowed) basis, the state Medicaid agency is  behavioral health purposes

responsible for classifying benefits
NOTES: *Qutpatient office visit sub-classification is optional. **Reasonable factors are determined in

accordance with the non-quantitative treatment limit rules and include cost, efficacy, generic vs. brand name,
and mail order vs. pharmacy pick-up.
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Benefit classifications are important because parity is determined by comparing financial requirements and
treatment limitations for medical/surgical and behavioral health benefits within the same classification, as
detailed below. The rest of this brief summarizes the proposed rules for determining parity in various respects
after benefits are defined and classified. The proposed rules cover the scope of benefits, financial requirements
and quantitative treatment limits, non-quantitative treatment limits, aggregate lifetime and annual dollar
limits, and information disclosure required by parity. Major provisions of the proposed parity rules are
summarized in Text Box 1 below.

Text Box 1:
Summary of Proposed Medicaid Behavioral Health Parity Rules

Scope of benefits: If behavioral health benefits are provided in any classification, they must be

provided in every classification in which medical/surgical benefits are provided.

Financial requirements and quantitative treatment limits:

-Financial requirements and treatment limits on behavioral health benefits in any classification cannot be
more restrictive than the predominant level of the financial requirement or treatment limit of that type
that applies to substantially all medical/surgical benefits in the same classification (See Figure 1).

-Cumulative financial requirements for behavioral health benefits in a classification that accumulate
separately from any such requirement for medical/surgical benefits in the same classification are
prohibited.

Non-quantitative treatment limits (NQTLs): NQTLs on behavioral health benefits in any

classification may not be imposed unless, under the policies and procedures as written and in operation,
any processes, strategies, evidentiary standards, or other factors used to apply the NQTL to behavioral
health benefits are comparable to and applied no more stringently than those used to apply the NQTL to
medical/surgical benefits in that classification.

Aggregate lifetime and annual dollar limits:

-Aggregate lifetime and annual dollar limits may not be applied to behavioral health benefits if those
limits apply to less than 1/3 of medical/surgical benefits.

-If aggregate lifetime or annual dollar limits apply to more than 1/3 but less than 2/3 of medical/surgical
benefits, any such limits for behavioral health benefits must not exceed a weighted average of the limit for
medical/surgical benefits.

-If aggregate lifetime or annual dollar limits apply to at least 2/3 of medical/surgical benefits, then any
such limits for behavioral health benefits must be applied in a way that does not distinguish between the
two types of benefits.

Information disclosure requirements: The criteria for behavioral health medical necessity

determinations and the reason for any denial of reimbursement or payment for behavioral health services
must be made available to beneficiaries, potential MCO enrollees, and providers.
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If behavioral health benefits are provided in any classification, they must be provided in every
classification in which medical/surgical benefits are offered.3> Parity requirements do not affect the
amount, duration, and scope of Medicaid behavioral health benefits except as specifically provided in the parity
rules.’® The rules specify that MCEs are not required to provide any behavioral health benefits beyond those
specified in their contracts with the state Medicaid agency.?” In addition, providing benefits for one or more
behavioral health conditions does not require an MCE to provide benefits for any other behavioral health
condition.?®* MCEs also are not required to provide any additional behavioral health benefits in any
classification if the only behavioral health benefit that they cover is tobacco cessation services for pregnant
women.** While the parity rules do not require a state Medicaid agency to provide any specific behavioral
health benefits in an all-FFS APB, all ABPs must offer the ACA’s 10 essential health benefits, which include
mental health and substance use disorder benefits.*°

SCOPE OF BENEFITS AND MANAGED CARE PAYMENT RATES

CMS proposes that only the cost of Medicaid state plan services plus any additional services
provided by MCEs outside the Medicaid state plan benefit package that are necessary to comply
with parity may be included when determining actuarially sound payment rates.4! MCEs may
cover additional services outside the Medicaid state plan benefit package that are necessary to comply with
parity as well as any additional services that the managed care entity voluntarily agrees to provide; however,
CMS proposes that only the costs of the former additional services can be used to calculate managed care
payment rates. CMS seeks comment on the risk that this rule may be used to include in managed care rate
determinations the costs of non-state plan services that are not strictly necessary for compliance with parity
and how this risk may be mitigated through more prescriptive language or specific oversight activities.*

The proposed rules provide that financial requirements and treatment limits on behavioral
health benefits in any classification cannot be more restrictive than the predominant financial
requirement or treatment limit of that type that applies to substantially all medical/surgical
benefits in the same classification.4? Each of the italicized terms has a specific meaning in the proposed
regulations and is further explained below. Parity must be analyzed separately for each type of financial
requirement or treatment limit.** If office visits are sub-classified separately from other outpatient services,
financial requirements and quantitative treatment limits on behavioral health benefits in one sub-classification
may not be more restrictive than the predominant requirement or limit that applies to substantially all
medical/surgical benefits in the same sub-classification.** For prescription drugs, different levels of financial
requirements can apply to different drug tiers.*®

The parity analysis for financial requirements and quantitative treatment limitations is described below and
summarized in Figure 1. These rules apply to both MCEs providing services to MCO enrollees and to states for
purposes of all-FFS ABPs. In addition, other Medicaid cost-sharing rules continue to apply.*
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STEP 1: IDENTIFY TYPE OF REQUIREMENT OR LIMITATION TO BE ANALYZED WITHIN A BENEFIT
CLASSIFICATION

When analyzing parity, a financial requirement or treatment limit must be compared only to a
financial requirement or treatment limit of the same type within a benefit classification.
Therefore, the first step in a parity determination is to identify the type of requirement or limitation at issue
within a benefit classification. Types of financial requirements include deductibles, copays, coinsurance, and
out-of-pocket maximums.*® Types of quantitative treatment limits include annual, episode, and lifetime day
and visit limits.* A permanent exclusion of all benefits for a particular condition or disorder is not a treatment
limit for purposes of the parity rules.*

STEP 2: DETERMINE WHETHER THE REQUIREMENT OR LIMITATION APPLIES TO SUBSTANTIALLY
ALL MEDICAL/SURGICAL BENEFITS IN THE CLASSIFICATION

A financial requirement or quantitative treatment limit applies to substantially all
medical/surgical benefits in a classification if it applies to at least 2/3 of the medical/surgical
benefits in the classification.>! The second step in analyzing parity is to determine whether a particular
requirement or limitation applies to substantially all medical/surgical benefits in the classification. The
portion of medical/surgical benefits in a classification subject to a financial requirement or quantitative
treatment limit is based on the total dollar amount of all payments for medical/surgical benefits in the
classification expected for that year. For services provided to MCO enrollees, the total dollar amount includes
the combined MCO/PIHP/PAHP payments expected for a contract year, determined by any reasonable
method.”? (The preamble, but not the proposed rule, provides that this total amount also would include
payments for FFS benefits provided to MCO enrollees in states with split delivery systems.*?) For all-FFS ABPs,
the total dollar amount includes all payments expected for the plan year, based on any reasonable method.**
(The preamble, but not the proposed rule, instead refers to the year starting with the effective date of the
approved ABP SPA.*)

Parity Rule if Requirement/Limitation does not apply to at least 2/3 of Medical/Surgical
Benefits in the Classification:

If a financial requirement or quantitative treatment limit does not apply to at least 2/3 of all
medical/surgical benefits in a classification, then that type of financial requirement or
quantitative treatment limit cannot be applied to behavioral health benefits in that
classification.>¢ If the requirement or limitation does apply to at least 2/3 of the medical/surgical benefits in
the classification, then the analysis continues to the next step.

STEP 3: DETERMINE THE PREDOMINANT LEVEL OF THAT TYPE OF REQUIREMENT OR LIMITATION
THAT APPLIES TO MEDICAL/SURGICAL BENEFITS IN THE CLASSIFICATION

The predominant level of that type of financial requirement or quantitative treatment limit is
the level that applies to more than Y2 of medical/surgical benefits in the classification subject to
the financial requirement or quantitative treatment limit.>? If a financial requirement or quantitative
treatment limit applies to substantially all (at least 2/3) medical/surgical benefits in a classification, the next
step in the parity analysis is to determine the predominant level for the type of requirement or limitation at
issue for medical/surgical benefits in the classification. Examples of levels of financial requirements or
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quantitative treatment limits include dollar, percentage, day or visit amounts.*® The preamble, but not the
proposed rule, provides that, in states with split delivery systems, all payments for services provided to MCO
enrollees (MCO, PIHP, PAHP, and FFS) need to be considered when determining if a financial requirement or
quantitative treatment limit is the predominant level.*°

If there is no single level that applies to more than Y2 of medical/surgical benefits in a
classification subject to the financial requirement or quantitative treatment limit, then levels
may be combined until the greater than V2 threshold is reached.®? In these cases, the least restrictive
level within the combination is the predominant level. The most restrictive levels can be combined first to
reach the more than Y2 threshold.

Parity Rule if Requirement/Limitation Applies to at Least 2/3 of Medical/Surgical Benefits in
the Classification:

If a type of financial requirement or quantitative treatment limitation applies to at least 2/3 of
all medical/surgical benefits in a classification, then that type of financial requirement or
quantitative treatment limitation for behavioral health benefits in that classification cannot be
more restrictive than the predominant level of the requirement or limitation applied to
medical/surgical benefits in the classification.b!

CUMULATIVE REQUIREMENTS

The proposed parity rules prohibit cumulative financial requirements for behavioral health
benefits in a classification that accumulate separately from any such requirement for
medical/surgical benefits in the same classification.?? Cumulative financial requirements include
deductibles and out-of-pocket maximums.®

The preamble, but not the proposed rule, provides that quantitative treatment limits may
accumulate separately for medical/surgical and behavioral health benefits for purposes of
determining parity in Medicaid, so long as the general parity rule (described above) is met.
CMS explains that it arrived at this policy due to the difficulties in administering unified treatment limits in
split delivery systems.®
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Figure 1:

Determining Parity for Financial Requirements (FR) and Quantitative Treatment Limits (QTL)

Step 1: Identify the type of FR or QTL to be analyzed within a benefit classification.

Example: Copays applied to inpatient services
Example: Annual visit limits applied to outpatient office visits

\ 4

Step 2: Does the FR/QTL apply to substantially all (at least 2/3) of the
medical/surgical benefits in the classification?

| 4

|

If the FR/QTL does not apply to at
least 2/3 of medical/surgical benefits
in the classification:

Result: the FR/QTL cannot be
applied to behavioral health benefits
in the classification.

Behavioral Health Parity and Medicaid

If the FR/QTL applies to at least 2/3 of
medical/surgical benefits in the classification,

Step 3: What is the predominant level of the
FR/QTL?

Example: $25.00 copayment for inpatient services
Example: 20 outpatient office visits annually

- The predominant level is the level of FR/QTL that
applies to more than V2 of the medical/surgical
benefits in the classification.

- If no single level of FR/QTL applies to more than /2
of medical/surgical benefits, then combine levels until
more than Y2 is reached — combinations can begin
with the most restrictive levels. The least restrictive
level in the combination is the predominant level

Result: The FR/QTL for behavioral health benefits in

the classification cannot exceed the predominant level

(level that applies to more than V2) of the FR/QTL for
medical/surgical benefits in the classification




Non-quantitative treatment limits (NQTLs) on behavioral health benefits in any classification
may not be imposed unless, under policies and procedures as written and in operation, any
processes, strategies, evidentiary standards or other factors used to apply the NQTL to
behavioral health benefits are comparable to and applied no more stringently than those used
to apply the NQTL to medical/surgical benefits in that classification.®> The parity rules for NQTLs
apply both to MCEs that provide services to MCO enrollees and to states for purposes of ABPs. The proposed
rule contains a non-exhaustive list of NQTLs, including:*®

e Medical management standards limiting or excluding benefits based on medical necessity or
appropriateness or based on whether the treatment is experimental or investigative;®’

e Prescription drug formulary design;

¢ Provider network admission standards, including reimbursement rates;
e Methods for determining usual, customary, and reasonable charges;

e Step therapy/fail first policies;

¢ Exclusions based on failure to complete a course of treatment;

e Restrictions based on geographic location, facility type, provider specialty, and other criteria that limit the
scope or duration of benefits;

¢ Network tier design, such as preferred or participating providers (not applicable to all-FFS ABPs); and

¢ Standards for access to out-of-network providers (not applicable to all-FFS ABPs).%®

CMS also proposes parity rules for aggregate lifetime and annual dollar limits. These rules apply only to MCEs
that provide services to MCO enrollees; they do not apply to all-FSS ABPs. The proposed rules about aggregate
lifetime and annual dollar limits are as follows:

¢ MCEs that have no aggregate lifetime or annual dollar limits, or that apply these limits to less
than 1/3 of all medical/surgical benefits, may not impose any such limits on behavioral
health benefits.*

e MCEs that have aggregate lifetime or annual dollar limits on more than 1/3 but less than 2/3
of all medical/surgical benefits must either:

o Impose no aggregate lifetime or annual dollar limits on behavioral health benefits;
or

o Impose limits on behavioral health benefits that are no more restrictive than a
weighted average of the limits that apply to medical/surgical benefits.”

¢ MCEs that have aggregate lifetime or annual dollar limits on at least 2/3 of all
medical/surgical benefits must either:
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o Apply the limit to both medical/surgical and behavioral health benefits in a
manner that does not distinguish between the two types of benefits; or

o Notinclude a limit on behavioral health benefits that is more restrictive than the
limit for medical-surgical benefits.”

The 1/3 and 2/3 thresholds are based on the total dollar amount of all combinations of managed care payments
(MCO, PIHP, PAHP) for medical/surgical services expected to be paid in a contract year, determined by any
reasonable method.”

The proposed parity rules require certain types of information to be disclosed to beneficiaries,
potential MCO enrollees, and providers. Specifically, the criteria for behavioral health medical necessity
determinations” and the reason for any denial of reimbursement or payment for behavioral health services
must be made available. The information disclosure requirements in the parity rules apply both to MCEs that
provide services to MCO enrollees and to states for the purposes of all-FFS ABPs.”

Looking Ahead

CMS proposes that the parity rules take effect 18 months after publication of the final regulations. After the
final rules are published, states will have 18 months to provide publicly available documentation of their
compliance with the parity rules. States providing services to beneficiaries through MCOs also must provide
documentation of how parity is met when they submit their MCO contracts to CMS, and all MCO, PIHP, and
PAHP contracts must ensure that behavioral health services are provided to MCO enrollees in parity with
medical/surgical services. These measures can provide important information to stakeholders about how the
parity rules are implemented as their impact is assessed going forward.

The proposed parity rules identify a number of policy issues to be resolved, including;:

e CMS’s proposal that, in the case of split delivery systems, state Medicaid agencies review all services
provided to MCO enrollees across all delivery systems to ensure parity;

e whether states will choose to apply parity rules to Medicaid services that are provided to beneficiaries
who are not MCO enrollees and that are not part of an ABP so that services will be provided in parity to
all beneficiaries, regardless of benefit package or delivery system;

e the specific standards that will be used to classify benefits for purposes of parity determinations and
how different MCEs and the state will coordinate those standards in states with split delivery systems;

¢ the extent to which the final parity rules will result in changes in benefits offered and any effects on the
determination of managed care payment rates; and

e the extent to which the final parity rules will result in changes to any financial requirements or
treatment limitations applied to behavioral health benefits.
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Endnotes

! While the term “mental health parity” is used in the law, this brief uses “behavioral health parity” to signify that parity rules apply to
both mental health and substance use disorder services.

2 42 U.S.C. § 300gg-26; 45 C.F.R. § 146.136.

3 See generally Kaiser Commission on Medicaid and the Uninsured, Medicaid Enrollment and Expenditures by Federal Core
Requirements and State Options (Jan. 2012), available at http://kff.org/medicaid/issue-brief/medicaid-enrollment-and-expenditures-

by-federal-core/.

442 U.S.C. § 1396u-7; 42 U.S.C. § 1396a(k)(1); 42 C.F.R. § § 440.300-440.390. Beneficiaries who are “medically frail” cannot be
required to receive an ABP and instead must have access to the state plan benefit package. 42 U.S.C. § 1396u-7(a)(2)(vi); 42 C.F.R. §
440.315(f).

> States also may select the “Secretary-approved” option to design an ABP. 42 U.S.C. § 1396u-7(b)(1)(D).
542 U.S.C. § 1396u-7(b)(5).

7 42 U.S.C. § 1396d(a)(B); cf. 42 U.S.C. § 1396d(r)(5). However, in a separate rule-making, CMS recently proposed that states may
make capitation payments to MCOs and PIHPs for enrollees receiving services of no more than 15 days per month in an IMD that is an
inpatient hospital facility or sub-acute facility providing crisis residential services. Proposed 42 C.F.R. § 438.3(u). CMS proposes this
change in the capitated managed care context to address difficulties with beneficiary access to short-term inpatient behavioral health
treatment and to recognize managed care plans’ flexibility in providing care in alternate settings in lieu of those covered by statute. 80
Fed. Reg. 31098, 31116-31118 (June 1, 2015), available at https://federalregister.gov/a/2015-12965.

8 Of the 39 states (including DC) with MCOs, 34 indicated that they had expanded managed care in 2014 or planned to do so in 2015.
Kaiser Family Foundation, Medicaid in an Era of Health & Delivery System Reform: Results from a 50-State Medicaid Budget Survey
for State Fiscal Years 2014 and 2015 at 21 (Oct. 2014), available at http://kff.org/medicaid/report/medicaid-in-an-era-of-health-
delivery-system-reform-results-from-a-50-state-medicaid-budget-survey-for-state-fiscal-years-2014-and-2015/.

°® MCOs contracts must include at least one of the following services in addition to inpatient hospitalization, or three or more of the
following services if inpatient hospitalization is not included: outpatient hospital, rural health clinic, federally qualified health center,
other laboratory and x-ray, nursing facility, Early Periodic Screening Diagnosis and Treatment, family planning, physician, and home
health services. PIHPs include inpatient hospital or institutional services, while PAHPs do not. 42 C.F.R. § 438.2.

1042 U.S.C. § 1396u-2(b)(8).
"1 42 U.S.C. § 1396u-7(b)(6).

1280 Fed. Reg. 19481-19452 (April 10, 2015), available at http://www.gpo.gov/fdsys/pkg/FR-2015-04-10/pdf/2015-08135.pdf.

'3 Proposed 42 C.F.R. § § 438.930, 440.395(d)(4). For MCEs offering Medicaid state plan services to MCO enrollees, parity rules would
take effect in the contract year that begins 18 months after publication of the final rule. Proposed 42 C.F.R. § 438.930.

4 Proposed 42 C.F.R. § 438.910(b)(1).
' Proposed 42 C.F.R. § 438.920(a).

'6 Proposed 42 C.F.R. § 438.910(b)(1). In these situations, the state is responsible for ensuring that MCO enrollees receive services in
parity. Proposed 42 C.F.R. § 438.910(b)(2). The state must provide public documentation of compliance with the parity rules within 18
months of the final rule’s publication and must submit documentation with its MCO contract to CMS to show how parity is met if some
services are provided to MCO enrollees through another delivery system. Proposed 42 C.F.R. § § 438.910(b)(1), 438.6(n)(2); see also
proposed 42 C.F.R. § 438.6(n)(1) (all MCO contracts and any PTHP or PAHP contracts that provide services to MCO enrollees must
ensure that enrollees receive services in parity).

1780 Fed. Reg. 19420.

'8 The ABP SPA must contain sufficient information to assure compliance with the parity rules. Proposed 42 C.F.R. § 440.395(d)(3).
19 Proposed 42 C.F.R. § 440.395(b)(2), (d)(1).

20 proposed 42 C.F.R. § 440.395(a), (d)(1).

21 80 Fed. Reg. 19421.

%280 Fed. Reg. 19422.

23 Proposed 42 C.F.R. § § 438.900, 440.395(a). This differs from the parity rules that apply to group health plans in which the insurer
defines benefits for purposes of parity.

24 Proposed 42 C.F.R. § § 438.900, 440.395(a).
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¥ Id.
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49 Proposed 42 C.F.R. § § 438.910(a)(2), 440.395(b)(1)(ii).
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*” Proposed 42 C.F.R. § § 438.910(c)(1)(ii)(A), 440.395(b)(3)(1)(B)(1).

>8 Proposed 42 C.F.R. § § 438.910(a)(3), 440.395(b)(1)(iii).
5980 Fed. Reg. 19425.

% Proposed 42 C.F.R. § §438.910(c)(1)(i1)(B), 440.395(b)(3)()(B)(2).

® Proposed 42 C.F.R. § § 438.910(b)(1), 440.395(b)(2)(i).
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64 80 Fed. Reg. 19427.

% Proposed 42 C.F.R. § § 438.910(d)(1), 440.395(b)(4)(i).
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67 CMS also proposes removing an existing rule, 42 C.F.R. § 456.171, that requires state Medicaid agency medical professionals to
evaluate each beneficiary’s need for inpatient mental hospital admissions, as there is no similar requirement for medical/surgical
hospital admissions. States could continue to evaluate the need for inpatient admissions as a utilization management technique but
would have to ensure that any processes and standards comply with the NQTL parity rules. 80 Fed. Reg. 19433.

%8 Specifically, any MCE that provides access to out-of-network providers for medical/surgical benefits within a classification must use
the same processes, strategies, evidentiary standards or other factors when determining out-of-network access for behavioral health
benefits. MCEs are deemed compliant with this rule if they comply with § 42 C.F.R. § 438.206(b)(4). Proposed 42 C.F.R. §
438.910(d)(3).

%9 Proposed 42 C.F.R. § 438.905(b).
70 Proposed 42 C.F.R. § 438.905(e)(1).
1 Proposed 42 C.F.R. § 438.905(c).
2 proposed 42 C.F.R. § 438.905(e)(2).

73 Proposed 42 C.F.R. § § 438.915(a), 440.395(c)(1). MCEs are deemed compliant with the medical necessity criteria disclosure rule if
they comply with 42 C.F.R. § 438.236(c). Proposed 42 C.F.R. § 438.915(a).

4 Proposed 42 C.F.R. § § 438.915(b), 440.395(c)(2). The proposed rules provide that compliance with the parity information disclosure
requirements is not determinative of compliance with any other federal or state law, such as Medicaid notice requirements. Proposed
42 C.F.R. § 8§ 438.915(c), 440.395(c)(3).
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