August 2019 Update | Fact Sheet

Changes to “Public Charge” Inadmissibility Rule:
Implications for Health and Health Coverage

Key Takeaways

In August 2019, the Trump Administration announced a final rule that changes the public charge policies
used to determine whether an individual applying for admission or adjustment of status is inadmissible
to the U.S. Under longstanding policy, the federal government can deny an individual entry into the U.S.
or adjustment to legal permanent resident (LPR) status (i.e., a green card) if he or she is determined
likely to become a public charge.

e Under the rule, officials will newly consider use of certain previously excluded programs, including
non-emergency Medicaid for non-pregnant adults, the Supplemental Nutrition Assistance Program
(SNAP), and several housing programs, in public charge determinations.

The changes will create new barriers to getting a green card or immigrating to the U.S. and likely
lead to decreases in participation in Medicaid and other programs among immigrant families and
their primarily U.S.-born children beyond those directly affected by the new policy. Nationwide, over
13.5 million Medicaid and CHIP enrollees, including 7.6 million children, live in a household with at
least one noncitizen or are noncitizens themselves and may be at risk for decreased enrollment as
a result of the rule.

Decreased participation in these programs would contribute to more uninsured individuals and
negatively affect the health and financial stability of families and the growth and healthy
development of their children.

Introduction

In August 2019, the Trump Administration announced a Department of Homeland Security (DHS) final
rule to make changes to “public charge” policies that govern how the use of public benefits may affect
individuals’ ability to enter the U.S. or adjust to legal permanent resident (LPR) status (i.e., obtain a
“green card”). The final rule does not affect public charge deportability grounds, which are governed by
the Department of Justice. The rule broadens the programs that the federal government will consider in
public charge determinations to include previously excluded health, nutrition, and housing programs and
outlines the factors the federal government will consider in making a public charge consideration.' The
preamble to the rule indicates that its primary goal is to better ensure that individuals who apply for
admission to the U.S., seek an extension of stay or change of status, or apply for adjustment of status are
self-sufficient. The preamble also identifies a range of consequences on the health and financial stability
of families, as well as direct and indirect costs associated with the rule. This fact sheet provides an
overview of the proposed rule and its implications for health and health coverage of immigrant families.
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What Was Public Charge Policy Prior to This Rule?

Under longstanding policy, if authorities determine that an individual is “likely to become a public
charge,” they may deny that person’s application for lawful permanent residence or their entry
into the U.S.2 Certain immigrants, including refugees and asylees and other humanitarian immigrants,
are exempt from public charge determinations under law.

Under previous policy clarified in 1999, the federal government specified that it would not
consider use of Medicaid, the Children’s Health Insurance Program (CHIP), or other non-cash
programs in public charge determinations. Previously, there was confusion about whether use of
Medicaid, CHIP, or other non-cash programs applied in public charge determinations.? In 1999, the
Immigration and Naturalization Service (now part of the Department of Homeland Security (DHS)) issued
guidance that defined a public charge as someone who has become or who is likely to become “primarily
dependent on the government for subsistence, as demonstrated by either the receipt of public cash
assistance for income maintenance or institutionalization for long-term care at government expense.™
The guidance specified that the federal government would not consider use of Medicaid, CHIP, or other
supportive programs in public charge determinations, with the exception of use of Medicaid for long-term
institutional care.® The guidance noted that this clarification was needed because confusion about policies
“deterred eligible aliens and their families, including U.S. citizen children, from seeking important health
and nutrition benefits that they are legally entitled to receive. This reluctance to access benefits has an
adverse impact not just on the potential recipients, but on public health and the general welfare.®

What are the Key Changes in the Rule?

The rule broadens the programs that the federal government will consider in public charge
determinations to include previously excluded health, nutrition, and housing programs. The rule
redefines a public charge as an “alien who receives one or more public benefits for more than 12 months
in the aggregate within any 36-month period (such that, for instance, receipt of two benefits in one month
counts as two months)” and defines public benefits to include federal, state, or local cash benefit
programs for income maintenance and certain health, nutrition, and housing programs that were
previously excluded from public charge determinations, including non-emergency Medicaid for non-
pregnant adults, the Supplemental Nutrition Assistance Program (SNAP), and several housing programs
(see Appendix Table 1).” The rule does not include CHIP or subsidies for Affordable Care Act
Marketplace coverage as public benefits. Public charge determinations will only consider use of benefits
by the individual and will not take into account benefits used by other family members, including children,
of the person for whom officials are making the determination.®

DHS will find an individual “inadmissible” if officials determine that he or she is more likely than
not at any time in the future to become a public charge based on the totality of the person’s
circumstances. At a minimum, officials must take into account an individual's age; health; family status;
assets, resources, and financial status; and education and skills when making this determination.
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The rule identifies characteristics deemed as positive factors that reduce the likelihood of an
individual becoming a public charge and negative factors that increase the likelihood of becoming
a public charge. In general, being younger or older than working age, having health needs, lacking
private health coverage, having limited income or resources, not being employed and not being a primary
caregiver, having a lower education level, having limited English proficiency, and using or previously
using public benefit programs would be considered negative factors. The rule establishes a hew income
standard of 125% of the federal poverty level (FPL) ($26,663 for a family of three as of 2019); family

income below that standard will be considered to be a negative factor.®

The rule also identifies heavily weighted negative or positive factors. One heavily weighted negative
factor is having received or being approved to receive one or more public benefits for more than 12
months in the aggregate within the 36-month period prior to applying for admission or adjustment of
status. Another health-related heavily weighted negative factor includes having a medical condition that is
likely to require extensive treatment or institutionalization and being uninsured and lacking the financial
resources to pay for the medical costs associated with the condition. Other heavily weighted negative
factors include not being a full-time student or employed and having been previously found inadmissible
or deportable on public charge grounds. Heavily weighted positive factors include having income above
250% of the FPL ($53,325 for a family of three in 2019) or having private health insurance that is not
subsidized by Affordable Care Act tax credits.

The rule will become effective 60 days after it is officially published in the federal register. The rule
specifies that DHS will not consider an individual's use of the previously excluded health, nutrition, and
housing programs prior to the effective date.

Who Do the Changes Affect?

The rule will affect individuals seeking to become LPRs or “green card” holders and individuals
seeking to immigrate to the U.S. It also will affect certain people seeking to extend or adjust their non-
immigrant status while in the U.S. Most individuals seeking to adjust to LPR status or to immigrate to the
U.S. are immediate relatives of U.S. citizens or have a family-based sponsor. In 2016, 1.2 million
individuals obtained LPR status, including over half a million who were already present in the U.S.'° Some
immigrants, including refugees and asylees and other humanitarian immigrants, remain exempt from
public charge determinations under law. Public charge policies do not apply to LPRs seeking to obtain
citizenship. However, obtaining LPR status is a key step toward citizenship for immigrants seeking
naturalization.

The rule will likely increase confusion and fear broadly across immigrant families about using
public programs for themselves and their children, regardless of whether they are directly
affected by the changes. In 2016, there were 22 million noncitizens residing in the U.S. About six in ten
noncitizens were lawfully present immigrants, who include LPRs, refugees, asylees, and other individuals
who are authorized to live in the U.S."" Many individuals live in mixed immigration status families that may
include lawfully present immigrants, undocumented immigrants, and/or citizens. Nearly 19 million, or 25%
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of children, had an immigrant parent as of 2017, and the large majority of these children were citizens.
About 10 million, or 13%, were citizen children with a noncitizen parent. (Figure 1).'?

Figure 1
Immigrants and Children of Immigrants as a Share
of the Total U.S. Population, 2017

Citizen Children
with Naturalized
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Total U.S. Population: Total Children (Ages 0-18):
317.0 Million 76.1 Million

Source: Kaiser Family Foundation analysis of 2017 American Community Survey (ACS), 1-Year Estimates.

What are the Implications for Health & Health Coverage?

Today, Medicaid fills gaps in private coverage for some lawfully present immigrants, providing
them access to health care and financial protections that support their ability to work and care for
their children. Medicaid provides families access to preventive and primary care, including prenatal care,
as well as care for chronic conditions. In addition, the coverage provides families financial protection from
high medical costs. By enabling families to meet their health care needs, Medicaid supports families’
ability to work and care for their children. The majority of lawfully present immigrants live in a family with
at least one full-time worker (84%), a rate higher than that of citizens.'® However, lawfully present
immigrants are more likely than citizens to live in low-income families and often work in jobs and
industries that do not offer health coverage. Medicaid and CHIP coverage help fill this gap, but many
lawfully present immigrants remain uninsured due to eligibility restrictions for immigrants that require
many otherwise eligible lawfully present immigrants to wait five years after obtaining lawful status before

they may enroll as well as barriers to enrollment for eligible immigrants, including fear.'*

The rule will likely lead to declines in participation in Medicaid and other programs broadly across
immigrant families, including their primarily U.S.-born children. Previous experience and recent
research suggest that the rule will lead individuals to forgo enroliment in or disenroll themselves and their
children from public programs because they do not understand the rule’s details and fear their or their
children’s enrollment could negatively affect their or their family members’ immigration status.'® For
example, prior to the final rule, there were growing anecdotal reports of individuals disenrolling or
choosing not to enroll themselves or their children in Medicaid and CHIP due to growing fears and
uncertainty.'® Providers also have reported increasing concerns among parents about enrolling their

children in Medicaid and food assistance programs,'” and WIC agencies across a number of states have
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had enrollment drops that they attribute largely to fears about public charge.'® A survey conducted prior to
the final rule found that one in seven adults in immigrant families reported avoiding public benefit
programs for fear of risking future green card status, and more than one in five adults in low-income
immigrant families reported this fear.'®

Nationwide, 13.5 million Medicaid/CHIP enrollees, including 7.6 million children, live in a
household with a noncitizen or are noncitizens themselves and may be at risk for decreased
enrollment as a result of the rule. Decreased participation in Medicaid/CHIP would increase the
uninsured rate among immigrant families, reducing their access to care and contributing to worse health
outcomes. Reduced participation in nutrition and other programs would likely compound these effects.
Overall, reduced participation in Medicaid and other programs would negatively affect the health and
financial stability of families and the growth and healthy development of their children. As noted in the
preamble to the rule, decreased participation in Medicaid and other programs would also reduce federal
and state program costs; at the same time, there will be declines in federal payments to states and
revenues to health care providers, pharmacies, grocery retailers, agricultural producers, and landlords as
well as increased costs for individuals and organizations serving immigrant families.

Outreach and education efforts could minimize chilling effects from the rule. As noted, chilling
effects on program participation will likely extend broadly beyond individuals directly affected by the rule’s
changes. Outreach and education to immigrant families and communities may help reduce fears and
confusion stemming from the rule to reduce this chilling effect. However, overcoming fears and
uncertainty in the current environment, particularly as immigration policies continue to evolve and change,
may be challenging.

Proposed Changes to “Public Charge” Policies for Immigrants: Implications for Health Coverage 5



Appendix Table 1: Key Differences between Previous and New “Public Charge” Policies

Policy Based on 1999 Guidance

Unpublished Final Rule Released August 12, 2019

Definition of Public
Charge

An alien who has become or who is likely to
become “primarily dependent on the government
for subsistence, as demonstrated by either the
receipt of public cash assistance for income
maintenance or institutionalization for long-term
care at government expense.”

Public charge means an alien who receives one or more
public benefits for more than 12 months in the aggregate
within any 36-month period (such that, for instance, receipt
of two public benefits in one month counts as two months).

Public Benefits that
May Be Considered for
Public Charge
Purposes

e SSI

e TANF

e State/local cash assistance programs

e Public assistance for long-term care in an
institution (including Medicaid)

e SSI

e TANF

e Federal, state, or local cash benefit programs for
income maintenance

¢ Non-emergency Medicaid for non-pregnant adults over
age 21%°

e SNAP

e Section 8 Housing Assistance under the Housing
Choice Voucher Program

e Section 8 Project-Based Rental Assistance

e  Subsidized public housing

Consideration of Use
of Public Benefits in a
Public Charge
Determination

e May take into consideration past and current
receipt of cash public assistance for income
maintenance or institutionalized long-term
care

e No weight should be placed on receipt of
non-cash benefits or receipt of cash benefits
for purposes other than income maintenance

e Cash benefits received by children or other
family members should not be attributed to
the individual, unless the family member’s
benefits are the family’s sole source of
support

e  Will consider whether an individual has applied for,
been approved for, or received public benefits

e  Will not consider benefits received by or applied for on
behalf of other family members

e  Will not consider benefits received by active duty or
reserve service members and their families

e  Will not consider benefits received by an individual
during periods in which the individual was present in
an immigration category that is exempt from a public
charge determination

e Will not consider benefits received by foreign-born
children of U.S. citizen parents who will be
automatically eligible to become citizens

Heavily Weighted
Negative Factors

Not Specified

e Has received one or more public benefits for more
than 12 months in the aggregate within the prior 36
months

e Not a full-time student and is authorized to work, but is
unable to demonstrate employment, recent
employment, or a reasonable prospect of future
employment

e Has a medical condition that requires extensive
treatment or institutionalization and is uninsured and
does not have sufficient resources to pay for medical
costs related to the condition

e  Previously found inadmissible or deportable on public
charge grounds

Heavily Weighted
Positive Factors

Not Specified

e Household has financial assets/resources of at least
250% of the FPL

e  Authorized to work or employed with an income of at
least 250% of the FPL

e Individual has private insurance that is not subsidized
by Affordable Care Act tax credits
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