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With the opioid epidemic continuing, state interest in expanding access to substance use disorder (SUD) 

services remains high. Medicaid financed 21% of SUD services and 25% of mental health services in 

2014. Section 1115 waivers related to behavioral health remain the most frequent type of waiver sought 

and obtained by states, with most requesting authority to use federal Medicaid funds for services provided 

in “institutions for mental disease” (IMDs).1 Since Medicaid’s inception, Congress has prohibited states 

from using Medicaid funds for IMD services for non-elderly adults.2 This brief provides new data and 

answers key questions about the Medicaid IMD payment exclusion as waiver activity continues, and 

Congress considers legislative changes, including a House bill that would restrict IMD SUD services to 

those with opioid use disorder, excluding those with other SUDs. Key issues include the following:  

 CMS continues to approve Section 1115 IMD SUD waivers, although recent waivers 

generally do not address coverage of community-based SUD services, while earlier 

waivers were contingent on coverage of services across the care continuum. Twelve states 

have approved IMD SUD waivers, and 13 IMD SUD requests (including 12 new states, and one 

seeking to expand existing authority) are pending with CMS as of June, 2018.  

 Congress is considering 

amending the IMD payment 

exclusion, including a House 

bill that restricts IMD SUD 

services to those with opioid 

use disorder, a minority (22%) 

of nonelderly Medicaid adults 

with SUD. The vast majority of 

those with SUD (78%) would be 

excluded from IMD treatment 

services under the House bill 

(Figure 1). The Senate Finance 

Committee also considered, but 

did not vote on, a proposal to alter 

the IMD SUD payment exclusion.      

As administrative and legislative activity related to Medicaid IMD payment continues, key issues to watch 

include diagnosis-based restrictions on service access, day limits, accompanying community-based 

service expansions, delivery system reforms, performance measures, and waiver evaluation results.    
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SOURCE: Kaiser Family Foundation analysis of the 2016 National Survey on Drug Use and Health. 

https://www.kff.org/infographic/medicaids-role-in-addressing-opioid-epidemic/
https://www.kff.org/medicaid/issue-brief/medicaids-role-in-financing-behavioral-health-services-for-low-income-individuals/
https://www.kff.org/medicaid/issue-brief/which-states-have-approved-and-pending-section-1115-medicaid-waivers/?utm_source=web&utm_medium=trending&utm_campaign=waivers


Key Questions About Medicaid Payment for Behavioral Health Services in “Institutions for Mental Disease” 2 
 

Key Questions 

1. What Is the IMD Payment Exclusion?  
Federal law bars states from receiving “any such [federal Medicaid] payments with respect to care or 

services for any individual who has not attained 65 years of age and who is a patient in an [IMD].”3 An 

IMD is a “hospital, nursing facility, or other institution of more than 16 beds, that is primarily engaged in 

providing diagnosis, treatment, or care of persons with mental diseases, including medical attention, 

nursing care, and related services.”4 Before Congress created Medicaid, inpatient behavioral health 

services were funded by states, and the IMD payment exclusion was aimed at preserving this financing5 

and preventing states from shifting mental health services provided by states onto the federal budget 

through Medicaid, a strategy known as “Medicaid maximization.”  

2. How Do States Use Medicaid Funds for IMD Services, 
Despite the Payment Exclusion? 

Despite the general prohibition in federal law, there are three main ways that states can receive federal 

Medicaid funds for IMD services for nonelderly adults:  Section 1115 demonstration waivers, Medicaid 

managed care “in lieu of” authority, and disproportionate share hospital (DSH) payments.   

SECTION 1115 WAIVERS 

Section 1115 waivers related to behavioral health remain the most frequent type of waiver sought and 

obtained by states (Figure 2). Within the broader category of behavioral health waivers, most states are 

seeking authority to alter the IMD payment exclusion. As of June, 2018, there are 12 approved and 13 

pending Section 1115 waivers related to IMD payment in 24 states (Figure 3).6 The IMD waivers 

distinguish between payments for SUD services and mental health services. All 12 states with approved 

IMD waivers to date (California, Indiana, Illinois, Kentucky, Louisiana, Maryland, Massachusetts, New 

Jersey, Utah, Vermont, Virginia, and West Virginia) have authority to use federal Medicaid funds to pay 

for IMD SUD services. One state 

(Vermont) also has waiver authority for 

IMD mental health services,7 although 

those payments must be phased out 

between 2021 and 2025 (Figure 3).8 

Vermont had sought expanded waiver 

authority for IMD mental health services 

along with new SUD authority, but CMS 

approved only the SUD authority in June, 

2018.9 Similarly, Illinois requested 

authority for both IMD mental health and 

SUD services, but CMS approved Illinois’ 

waiver for SUD services only in May, 

Figure 2
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2018.10 In both cases, CMS cited its policy to not allow Medicaid payments for individuals who receive 

only mental health treatment in IMDs.    

Thirteen states (Alaska, Arizona, Kansas, 

Massachusetts, Michigan, Minnesota, New 

Hampshire, North Carolina, New Mexico, 

Pennsylvania, Tennessee, Washington, 

and Wisconsin) presently have IMD 

payment waivers pending with CMS. All 

are seeking authority to pay for IMD SUD 

services, and four (Kansas, 

Massachusetts, North Carolina, and New 

Mexico) also are seeking IMD mental 

health authority. Twelve of the pending 

requests are for new IMD waivers, and one 

state (Massachusetts) is seeking to expand 

its existing waiver authority (Figure 3).  

MANAGED CARE “IN LIEU OF” AUTHORITY 

Of the 39 states using comprehensive risk-based managed care organizations, 26 use Medicaid 

managed care “in lieu of” authority to cover IMD SUD and/or mental health services in FY 2017 and/or FY 

2018.11 This authority is included in the federal Medicaid managed care regulations, which permit states 

to use federal Medicaid funds for capitation payments to managed care plans that cover IMD inpatient or 

crisis residential services for non-elderly adults “in lieu of” other services covered under the state plan.12 

Under this regulation, federal payments for IMD services are limited to 15 days per month.13 In addition, 

IMD services must be medically appropriate and cost-effective, and enrollees cannot be required to 

accept IMD services instead of those that are covered under the Medicaid state plan. This regulation took 

effect in July, 2016, and codified pre-existing long-standing federal sub-regulatory guidance that allowed 

federal Medicaid payments for IMD services without a day limit.    

DISPROPORTIONATE SHARE HOSPITAL PAYMENTS 

States must make Medicaid DSH payments to offset uncompensated care costs incurred by hospitals that 

serve a disproportionate number of low-income patients, and federal law allows states to spend some of 

their DSH funds on IMD services.14   

3. How Have Section 1115 IMD Payment Waivers Changed 
Under Recent CMS Guidance? 

Most of the recent IMD payment waiver activity has been in response to CMS guidance issued by the 

Obama Administration in July, 2015,15 and revised by the Trump Administration in November, 2017.16  

Figure 3

Approved and Pending Section 1115 IMD Payment 

Waivers, June 12, 2018

NOTES:  IMD = institution for mental disease.  *Approved or pending waiver authority includes IMD payment for both substance 

use disorder (SUD) and mental health services; other states have authority for SUD services only.  

SOURCE:  KFF analysis of approved and pending Section 1115 waivers posted on Medicaid.gov.  
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Both state Medicaid director letters set out parameters for states to obtain Section 1115 waivers to test 

using federal Medicaid funds to provide short-term inpatient and residential SUD treatment services in 

IMDs. Neither letter addresses the use of federal Medicaid funds for IMD mental health services.   

IMD SUD payment waivers approved under the Trump Administration differ from those approved under 

the Obama Administration in some ways. For example, waivers approved under the Obama guidance 

specified numeric day limits on IMD stays eligible for federal Medicaid funds:  Maryland’s waiver allows 

two 30-day stays, while California has approval for two 90-day stays for adults and two 30-day stays for 

adolescents.17 By contrast, most waivers approved under the Trump Administration, such as Indiana, 

Kentucky, Louisiana, New Jersey, Utah, Virginia, and West Virginia, do not have an explicit day limit.18  

The most recent waivers approved by the Trump Administration, in Illinois and Vermont, note that those 

state “will aim for a statewide average length of stay of 30 days. . . to ensure short-term residential 

treatment stays.”19 In addition, waivers approved under the 2015 guidance were contingent on states 

covering community-based services20 along with short-term institutional services that “supplement and 

coordinate with, but do not supplant, community-based services.”21 While the 2017 guidance notes that 

“states should indicate how inpatient and residential care will supplement and coordinate with community-

based care in a robust continuum of care in the state” and directs states to “demonstrate how they are 

implementing evidence-based treatment guidelines,”22 most of those waivers generally do not detail the 

state’s coverage of SUD services across the care continuum as the earlier waivers do.   

4. What Modifications to the IMD Payment Exclusion is 
Congress Considering? 

In May, 2018, the House Energy and Commerce Committee approved a bill for consideration by the full 

House that would alter the IMD payment exclusion. Specifically, the IMD CARE Act would create a five-

year state plan option, from January, 2019 through December, 2023, to allow states to receive federal 

Medicaid payments for IMD services only for adults ages 21 to 64 with opioid use disorder.23 The bill limits 

IMD payments to any 30 days in a 12-month period. States electing this option would have to include a 

plan for how the state will improve access to outpatient care24 and ensure appropriate clinical screening to 

determine the appropriate level of care and length of stay.25 How to address the bill’s projected cost, 

estimated at $991 million,26 is yet to be determined. The House Energy and Commerce Committee also 

approved a bill that would direct the Medicaid Payment and Access Commission to study IMDs that 

receive Medicaid payments.27  

The Senate Finance Committee held a markup on the Helping to End Addiction and Lessen Substance 

Use Disorders Act on June 12, 2018.28 Provisions related to Medicaid IMD services in this bill include 

authorizing payment for other Medicaid services provided to pregnant women receiving SUD treatment in 

IMDs29 and codifying the 2016 Medicaid managed care regulation that allows capitation payments to 

include up to 15 days of IMD services in a month.30 The Committee discussed an amendment to the bill 

that would remove the IMD payment exclusion for SUD services for adults ages 21 through 64 for five 
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years, from January, 2019 through December, 2023, provided that states maintain their current level of 

spending on inpatient services.31 The bill’s projected cost and how the cost would be offset are yet to be 

determined, and the Committee did not vote on the amendment.    

5. Which Populations Would the House IMD Bill Affect? 
The vast majority of nonelderly Medicaid adults with SUD (78%) do not have opioid use disorder and 

would be excluded from the IMD SUD treatment services available under the House bill (Figure 4). Unlike 

the Section 1115 waivers discussed 

above and previous legislative 

proposals,32 the bill, passed by the House 

Energy and Commerce Committee and 

expected to come to a floor vote, limits 

IMD services to those with the specific 

diagnosis of opioid use disorder and 

excludes those who need treatment 

services for other SUDs. About one in five 

(22%) nonelderly Medicaid adults with 

SUD has opioid use disorder (Figure 4). 

Older (FY2013) state-level data reveals 

similar patterns, with most enrollees 

receiving services for SUD not also 

receiving services for opioid use disorder 

services (Appendix Table 1). However, 

there is state variation in the share of SUD 

patients who receive opioid use disorder 

services, likely reflecting a combination of 

state factors including enrollee needs, 

availability of treatment services, and state 

policy decisions on Medicaid eligibility and 

benefits. Additionally, these state-level 

data pre-date the 2014 ACA Medicaid 

expansion, which increased nonelderly 

adult Medicaid eligibility and enrollment in 

states that adopted the expansion. 

Two-thirds of nonelderly Medicaid adults 

with opioid use disorder (14%) have a co-occurring SUD of another type, compared to those with opioid 

use disorder only (8%) (Figure 4).  Among nonelderly Medicaid adults with SUD, blacks (17%) and those 

in the other race/ethnicity group (13%) are marginally significantly less likely than whites (26%) to have 

opioid use disorder, as opposed to another SUD (Figure 5).   

Figure 4
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Figure 5
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6. How Does Increasing IMD Services Interact with States’ 
Community Integration Obligation Under the Americans 
with Disabilities Act?   

Waiving the IMD payment exclusion and expanding institutional services without also ensuring adequate 

access to community-based services could have implications for states’ community integration obligations 

under the Americans with Disabilities Act (ADA) if people with disabilities are inappropriately 

institutionalized.33 The Supreme Court’s Olmstead decision found that the unjustified institutionalization of 

people with disabilities violates the ADA. The ADA’s community integration mandate is separate from 

federal Medicaid law, although states rely on Medicaid funding to help meet their ADA obligations, 

because Medicaid is the primary payer for long-term services and supports, including home and 

community-based services.34 Medicaid also is an important source of financing for behavioral health 

services, paying for 21% of SUD services and 25% of mental health services as of 2014.35 Waiver or 

legislative provisions regarding restrictions on access to IMD services based on diagnosis, IMD day limits, 

community-based service expansions, delivery system reforms, performance measures, and evaluation 

results will be key issues to watch in this area.   
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Appendix Table 1: Number of Medicaid Enrollees Age 21-64 Receiving Treatment for Substance 
Use Disorder and Opioid Use Disorder by State, FY2013 

State 
Received Any Substance Use Disorder (SUD) 

Service (including Opioid Use Disorder) 

 
Received Opioid Use Disorder Service 

Number As a Share of All SUD 

AK 8,500 1,100 13% 

AL 49,000 4,800 10% 

AR 17,100 1,000 6% 

AZ 80,700 13,500 17% 

CA 140,700 8,100 6% 

CO 36,000 N/A N/A 

CT 76,200 26,700 35% 

DC 21,700 2,300 11% 

DE 19,400 6,900 36% 

FL 140,700 17,400 12% 

GA 57,100 6,200 11% 

HI 18,000 2,500 14% 

IA 23,100 1,800 8% 

ID 12,600 1,300 10% 

IL 117,000 16,700 14% 

IN 70,400 8,300 12% 

KS 5,800 500 9% 

KY 77,400 8,900 11% 

LA 48,300 6,000 12% 

MA 136,000 54,000 40% 

MD 71,300 31,800 45% 

ME 46,400 12,200 26% 

MI 137,600 19,000 14% 

MN 107,200 14,800 14% 

MO 60,400 7,000 12% 

MS 27,000 3,500 13% 

MT 7,300 1,000 14% 

NC 76,900 12,300 16% 

ND 3,700 400 12% 

NE 9,700 600 6% 

NH 9,700 3,100 32% 

NJ 50,900 17,800 35% 

NM 25,200 5,800 23% 

NV 10,100 2,400 23% 

NY 312,200 74,100 24% 

OH 215,800 32,000 15% 

OK 44,700 5,900 13% 
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OR 54,300 9,100 17% 

PA 109,400 21,800 20% 

RI 10,700 3,200 30% 

SC 37,200 3,100 8% 

SD 3,600 200 6% 

TN 89,500 12,400 14% 

TX 89,500 9,000 10% 

UT 11,600 2,900 25% 

VA 50,300 5,500 11% 

VT 14,700 6,200 42% 

WA 68,900 9,700 14% 

WI 69,300 11,600 17% 

WV 23,500 7,100 30% 

WY 3,000 300 10% 

National Total 3,007,300 533,800 17% 

NOTES: Rhode Island data are FY2012. Counts include any individual aged 21-64 with a service claim for which a 
substance use disorder was coded as a reason for the visit.  
SOURCE: Kaiser Family Foundation analysis of FY2013 Medicaid Statistical Information System. 
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