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Contraceptive coverage under the Affordable Care Act (ACA) has made access to the full range of contraceptive 

methods affordable to millions of women.  This provision is part of a set of services that has been identified by 

the Health Resources and Services Administration (HRSA) as key preventive services for women that are not 

addressed by the US Preventive Services Task Force or the CDC’s Advisory Committee on Immunization 

Practices, entities that identified preventive services that must be covered without cost-sharing under the ACA.  

On December 20, 2016, HRSA issued updated coverage requirements, accepting in whole the 

recommendations of the Women’s Preventive Services Committee, which is comprised of representatives of 

national groups with expertise in women’s health.  These updated recommendations continue to include 

contraceptive coverage.   

Since it was first issued in 2012, this provision has been controversial. While very popular with the public, with 

over 77% of women and 64% of men reporting support for no-cost contraceptive coverage (Figure 1), it has 

been the focus of litigation brought by religious employers, with 2 cases reaching the Supreme Court.  As the 

Trump administration transitions to the White House, it remains to be seen specifically how or whether the 

new Administration and 115th Congress will address this particular provision. This brief explains the current 

contraceptive coverage rule, the impact it has had on coverage, and the potential state of coverage if the ACA 

rule is eliminated either through a 

full ACA repeal or administrative 

action.  

Starting in 2012, all new private 

plans were required to cover, 

without cost-sharing, the full 

range of contraceptives approved 

by the Food and Drug 

Administration (FDA) as 

prescribed for women, counseling 

and services.1  This provision applies to all non-grandfathered individual, small and large group, and self-
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Figure 1

The Majority of Americans Support the ACA’s Contraceptive Coverage 
Requirement 

Do you support or oppose laws requiring health insurance plans to cover the full cost of birth control? 

https://www.hrsa.gov/womensguidelines/
http://kff.org/other/poll-finding/washington-post-kaiser-family-foundation-feminism-survey/
http://kff.org/womens-health-policy/issue-brief/contraceptive-coverage-at-the-supreme-court-zubik-v-burwell-does-the-law-accommodate-or-burden-nonprofits-religious-beliefs/
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funded plans. Grandfathered plans do not have to comply with this requirement or the other insurance reforms 

in the ACA. 

The Department of Health and Human Services (HHS) issued guidance in May 2015, which clarified that at 

least one form of all 18 FDA-approved methods of birth control must be covered without cost-sharing (Table 

1). If a provider recommends a specific option or product, plans must cover it without cost-sharing as well. 

Insurers may use reasonable medical management, however, to limit coverage to brand-name drugs when a 

generic version exists, and can impose cost-sharing for equivalent branded drugs. Plans are required to have a 

“waiver” process for women who have a medical need for contraceptives otherwise subject to cost-sharing or 

not covered.2   In addition, plans must cover services such as contraceptive counseling, initiation of 

contraceptive use, and follow-up care, including management and evaluation, as well as changes to and 

removal or discontinuation of contraceptive methods. 

Also called tubal ligation 
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Multiple 

Multiple 
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Only Milex Omniflex available 

Only Today Sponge available 

Only FemCap available 
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Multiple 
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Only ella available 

SOURCES: FDA, Birth Control Guide  and Departments of Labor, Health and Human Services, and Treasury, FAQs about Affordable Care Act 
Implementation (Part XXVI). 

http://kff.org/health-reform/faq/health-reform-frequently-asked-questions/#question-what-is-a-grandfathered-plan-how-do-i-know-if-i-have-one
http://www.cms.gov/CCIIO/Resources/Fact-Sheets-and-FAQs/Downloads/aca_implementation_faqs26.pdf
http://kff.org/womens-health-policy/issue-brief/minimum-contraceptive-coverage-requirements-clarified-by-hhs-guidance/
http://www.fda.gov/downloads/ForConsumers/ByAudience/ForWomen/FreePublications/UCM356451.pdf
http://www.cms.gov/CCIIO/Resources/Fact-Sheets-and-FAQs/Downloads/aca_implementation_faqs26.pdf
http://www.cms.gov/CCIIO/Resources/Fact-Sheets-and-FAQs/Downloads/aca_implementation_faqs26.pdf
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As the contraceptive coverage rules have evolved through litigation and new regulations, there are three 

categories of employers with differing requirements.  Most employers are required to include the coverage in 

their plans. Houses of worship can 

choose to be exempt from the 

requirement if they have religious 

objections (Figure 2). This 

exception means that workers and 

dependents of exempt employers 

do not have coverage for either 

some or all FDA approved 

contraceptive methods, if their 

employer has an objection. 

Religiously affiliated nonprofits 

and closely held for-profit 

corporations are not eligible for an 

exemption, but may receive an 

accommodation. The Obama 

Administration originally crafted 

the accommodation to address the 

concerns of religiously-affiliated nonprofit employers, and then extended this same option to closely held for-

profits after the Supreme Court ruling in Burwell v. Hobby Lobby. The accommodation allows these employers 

to opt out of providing and paying for contraceptive coverage in their plans by either notifying their insurer, 

third party administrator, or the federal government of their objection. The insurers then are responsible for 

covering the costs of contraception, which assures that their workers and dependents have contraceptive 

coverage, and relieves the employers of the requirement to pay for it. 

While 10% of nonprofits with 5,000 or more employees have elected for an accommodation without 

challenging the requirement, this approach, however, has not been acceptable to all nonprofits with religious 

objections.3  Some are seeking an “exemption” from the rule, meaning their workers would not have coverage 

for some or all contraceptives, rather than an accommodation, which entitles their workers to full contraceptive 

coverage but releases the employer from paying for it.  In May 2016, the Supreme Court remanded Zubik v. 

Burwell, sending 7 cases brought by religious nonprofits objecting to the contraceptive coverage 

accommodation back to the respective Courts of Appeal. The Court instructed the parties to work together to 

“arrive at an approach going forward that accommodates petitioners’ religious exercise while at the same time 

ensuring that women covered by petitioners’ health plans receive full and equal health coverage, including 

contraceptive coverage.”4 In July 2016, the Departments of Health and Human Services (HHS), Labor and 

Treasury issued a Request for Information (RFI) inviting public comments on “whether there are 

alternative ways (other than those offered in current regulations) for eligible organizations that object to 

providing coverage for contraceptive services on religious grounds to obtain an accommodation, while still 

ensuring that women enrolled in the organization’s health plans have access to seamless coverage of the 

full range of Food and Drug Administration-approved contraceptives without cost sharing.” The Obama 

NOTES: Current law as of December 2016. This requirement applies to employers with 50+ employees unless they offer a grandfathered plan.  

Figure 2

Employers Objecting to Contraceptive Coverage: Exemptions and 
Accommodations 

Nonprofit with no religious 
affiliation and for-profit that is 

not closely-held

Employer must include 
contraceptive coverage  
for workers/dependents 

or pay a penalty.

Employer is not required to 
cover contraceptives; 

Employees/dependents do 
not have guaranteed 

contraceptive coverage.

Employer not obligated to 
purchase contraceptive 
coverage: Insurer or TPA 

must  pay for 
coverage for 

workers/dependents.

House of worship

Religiously affiliated 
nonprofit and closely held 

for-profit corporation.  
Employer must 

notify HHS, insurer or third 
party administrator of 
religious objection to 

contraception.

MandatoryExemption Accommodation

https://s3.amazonaws.com/public-inspection.federalregister.gov/2015-17076.pdf
https://s3.amazonaws.com/public-inspection.federalregister.gov/2015-17076.pdf
https://s3.amazonaws.com/public-inspection.federalregister.gov/2015-17076.pdf
https://www.supremecourt.gov/opinions/13pdf/13-354_olp1.pdf
http://kff.org/womens-health-policy/issue-brief/data-note-are-nonprofits-requesting-an-accommodation-for-contraceptive-coverage/
http://www.scotusblog.com/case-files/cases/zubik-v-burwell/
http://kff.org/womens-health-policy/perspective/zubik-v-burwell-contraceptives-religious-freedom-and-the-courts/
http://kff.org/womens-health-policy/perspective/zubik-v-burwell-contraceptives-religious-freedom-and-the-courts/
https://www.supremecourt.gov/opinions/15pdf/14-1418_8758.pdf
https://s3.amazonaws.com/public-inspection.federalregister.gov/2016-17242.pdf
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Administration asked the courts to delay any action on the cases while they review the over 50,000 

comments submitted. The next case status reports with the courts are due after the transition to the Trump 

Administration.  It is not clear whether the Trump Administration will continue to defend these lawsuits, 

maintain the current regulations, or change the rules for employers with objections to contraceptive coverage.  

The Trump campaign supported expanding the exemption for nonprofits with religious objections, and 

incoming Secretary of Health and Human Services, Tom Price,  stated in 2012,  that he felt the 

contraceptive coverage requirement infringes on religious liberties.56  

Contraceptive use among women is widespread, with over 99% of sexually-active women using at least one 

method at some point during their lifetime.7 Contraceptives make up an estimated 30-44% of out-of-pocket 

health care spending for women.8 Since the implementation of the ACA, out-of-pocket spending on 

prescription drugs has decreased dramatically (Figure 3). The majority of this decline (63%) can be attributed 

to the drop in out-of-pocket expenses on the oral contraceptive pill for women.9 One study estimates that 

roughly $1.4 billion dollars per year in out-of-pocket savings on the pill resulted from the ACA’s contraceptive 

mandate.10  By 2013, most women had no out-of-pocket costs for their contraception, as median expenses for 

most contraceptive methods, including the IUD and the pill, dropped to zero.11  

This provision has also influenced the decisions women make in their choice of method. After implementation 

of the ACA contraceptive coverage 

requirement, women were more 

likely to choose any method of 

prescription contraceptive, with a 

shift towards more effective long-

term methods.12  High upfront 

costs of long-acting methods, such 

as the IUD and implant, had been 

a barrier to women who might 

otherwise prefer these more 

effective methods.  When faced 

with no cost-sharing, women 

choose these methods more 

often13, with significant 

implications for the rate of 

unintended pregnancy and 

associated costs of childbirth.14     

Finally, decreases in cost-sharing were associated with better adherence and more consistent use of the pill. 

This was especially true among users of generic pills.  One study showed that even copayments as low as $6 

were associated with higher levels of discontinuation and non-adherence,15 increasing the risk of unintended 

pregnancy.  

NOTE: Share of Women age 15-44 with health coverage from a large employer who have any out-of-pocket spending on oral contraceptive 
pills, 2004-2014
SOURCE: Kaiser Family Foundation analysis of Truven Health Analytics MarketScan Commercial Claims and Encounters Database, 2004-2014

Figure 3

The Share of Women of Reproductive Age Who Had Out-Of-Pocket 
Spending on Oral Contraceptive Pills Fell Sharply After the ACA
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https://www.scribd.com/document/333018897/Sharpe-Holdings-v-Burwell-Status-Update
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More than half of women in the United States are insured through an employer-sponsored plan, either as the 

primary beneficiary or as a spouse or dependent. In 2000, a ruling by the Employment Equal Opportunity 

Commission (EEOC) found that employers that covered preventive prescription drugs and services, but did 

not cover prescription contraceptives, were in violation of the Civil Rights Act.16 The EEOC reasoned that 

failure to cover contraception constituted sex discrimination under Title VII and the Pregnancy Discrimination 

Act, which prohibits discrimination against women based on their ability to get pregnant. This ruling, however, 

did not address the issue of cost-sharing, nor the scope of coverage.     

Prior to the passage of the ACA and the contraceptive coverage requirement, the 2010 Kaiser/HRET survey of 

employers found that 85% of large firms covered prescription contraceptives in their largest health plans17, 

although they may have used cost-sharing and were not required to cover the full scope of contraceptive care, 

the amount of which can vary greatly by employer and type of plan. If the ACA contraceptive coverage rule is 

modified or eliminated, any requirement for the coverage of contraceptives without cost-sharing will fall back 

to the states. State laws, however, only apply to state regulated plans, not self-funded plans where 61% of 

covered workers are insured.18  In self-funded plans, the employer assumes the risk of providing covered 

services and usually contracts with a third party administrator (TPA) to manage the claims payment process. 

These plans are overseen by the Federal Department of Labor under the Employer Retirement Income Security 

Act (ERISA).  

States have historically regulated insurance, and many have mandated minimum benefits for decades. 

Contraceptive coverage is no exception. Currently, 28 states require insurance plans to cover contraceptives, 

with a wide range of coverage and cost-sharing requirements, and exemptions among these mandates.19  

Since the passage of the ACA, four states have strengthened and expanded the federal contraceptive coverage 

requirement. In 2014 California passed the Contraceptive Coverage Equity Act of 2014, which requires private 

and Medicaid managed care plans to cover all prescribed FDA-approved contraceptives for women without 

cost-sharing. Maryland enacted a very similar law in 2016, and it will go into effect in January 2018.  Vermont 

also passed a similar law (effective January 2017) that applies to all health insurance plans, as well as coverage 

offered through Medicaid and all other public programs offered by the State. Illinois’s law, (effective January 

2017) requires plans to cover all contraceptive methods, including all over-the-counter methods except male 

condoms, without cost-sharing. 

While contraceptive coverage without cost-sharing will remain intact for fully insured plans in these 4 states, 

regardless of what happens with the ACA rule, state laws do not have jurisdiction over self-funded plans, under 

which many women are insured.  

http://www.eeoc.gov/policy/docs/decision-contraception.html
http://www.eeoc.gov/policy/docs/decision-contraception.html
http://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201320140SB1053
http://mgaleg.maryland.gov/2016RS/Chapters_noln/CH_437_hb1005t.pdf
http://legislature.vermont.gov/assets/Documents/2016/Docs/ACTS/ACT120/ACT120%20As%20Enacted.pdf
http://www.ilga.gov/legislation/publicacts/99/PDF/099-0672.pdf
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For the first time, the ACA set federal preventive services rules, including no-cost contraceptive coverage, for 

all insurance plans. If the Trump Administration modifies or eliminates the ACA contraceptive coverage rule, 

scope of coverage will depend on where a woman lives, where she works, and her insurance plan. Millions of 

women could lose no-cost coverage for the full range of contraceptive methods. Insurance companies and 

employers will be the ones to make choices about coverage and cost-sharing.  For some women, their choices 

will be limited, and some of the most effective and costly methods will be out of financial reach.  
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