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Proposed Changes to Medicaid Expansion in Kentucky

In January, 2014, Kentucky implemented a traditional Medicaid expansion, according to the terms set out in
the Affordable Care Act. Subsequently, Governor Bevin, who ran on a platform to end the Medicaid expansion
and dismantle the State-Based Marketplace, was elected in December, 2015. Post-election, the Governor
instead decided to seek a Section 1115 waiver to change the state’s traditional Medicaid expansion, and on June
22, 2016, he released his proposed waiver called Kentucky HEALTH (Helping to Engage and Achieve Long

Term Health). During an extended state level public comment period, from June 22 through August 14, 2016,
the state received 1,428 comments on the waiver. Limited changes were made to the initial proposal, and on
August 24, 2016, Governor Bevin officially submitted the waiver application to the Centers for Medicare and

Medicaid Services (CMS), where it is now pending. This fact sheet summarizes key provisions of Kentucky’s
proposal, including changes recently proposed in an amendment, and the public comment process involved.

In March 2017, the Trump Administration sent a letter to state governors signaling an openness to potential
waiver policy changes.' On July 3, 2017, Kentucky submitted an amendment, proposing several changes, to its
pending waiver application to the new Administration.? On the same day, July 3, 2017, CMS opened a 30-day
federal public comment period for the amendment. Kentucky did not hold a state-level public comment period
before submitting its amendment to CMS, indicating they will “accept CMS’s offer” to hold a “voluntary” state-
level public comment period, which will run concurrently with the federal public comment period. Although
the final regulations involving public notice do not require a state-level public comment period for
amendments to existing/ongoing demonstrations, CMS has historically applied these regulations to
amendments.? The amendment Kentucky submitted is not to an existing waiver but to a proposed new waiver
currently pending at CMS.

Kentucky’s proposal includes a number of changes that would affect Medicaid expansion enrollees as well as
traditional non-disabled Medicaid enrollees, including Section 1931 (low-income) parents, pregnant women,
and Medicaid and CHIP-eligible children. Specifically, Kentucky seeks Section 1115 waiver authority to modify
the current terms of Medicaid coverage by:

e Imposing premiums on a sliding scale based on family income, ranging from $1.00 per month for
individuals with incomes below 25% FPL ($5,105 for a family of three in 2017) and up to a maximum of
$15.00 per month in the first two years of enrollment for those from 100-138% FPL, increasing
beginning in year three;

e Requiring payment of the first premium before coverage is effective for those from 100-138% FPL
(coverage would be effective after 60 days for those below 100% FPL who do not pay a premium);
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Disenrolling those above 100% FPL for failure to pay a premium after a 60 day grace period and barring
re-enrollment for 6 months unless the beneficiary pays past due and current premiums and completes a
financial or health literacy course;

Requiring a certain number of weekly hours of employment activities (described below) as a condition
of eligibility for most adults;

Prohibiting beneficiaries who do not timely renew Medicaid eligibility from re-enrolling in coverage for
six months unless beneficiary completes a financial or health literacy course;

Waiving non-emergency medical transportation for expansion adults;

Adding a high deductible health savings account (funded by the state) to existing capitated managed
care coverage and offering an incentive account to purchase extra benefits, funded through completion
of specified health-related or employment activities and/or up to half of any remaining annual
deductible funds;

Requiring Medicaid premium assistance to purchase cost-effective employer sponsored insurance after
the first year of Medicaid enrollment and employment for adults and their Medicaid and CHIP-eligible
children; and

Using federal Medicaid matching funds for short-term Institution for Mental Disease (IMD) services for
non-elderly adults in certain counties.

Kentucky also plans to amend its benefit package for expansion adults by using the state employee health plan

as a benchmark* and include a quality withhold and adjust capitation rates in its MCO contracts; these changes

do not require waiver authority.

Kentucky’s amendment includes the following additional changes:

Requiring 20 hours per week of employment activities (e.g., volunteer work, employment, job search,
job training, education, or caring for a non-dependent relative or person with a disabling chronic
condition) as a condition of eligibility for most adults;

Disenrolling beneficiaries who do not timely report changes to income or employment or make false
statements regarding work and prohibiting them from re-enrolling in coverage for six months unless
they complete a health or financial literacy course; and

Removing a proposed expansion of presumptive eligibility sites to county health departments and
certain safety net providers, a provision originally included in the state’s waiver application.

If approved, Kentucky would be moving from a traditional expansion to a waiver.® Under the prior

Administration, CMS denied Medicaid expansion waiver provisions that would have reduced coverage® or

imposed work requirements as a condition of eligibility.” CMS has also only approved premiums up to 2% of

income. Research points to gains in coverage and reductions in the uninsured, increases in access and health

care utilization, and positive fiscal impact as a result of the Medicaid expansion in Kentucky and other

expansion states. Since implementing the ACA, Kentucky’s nonelderly adult uninsured rate fell from 18.8% in

2013, to 6.8% in 2015, one of the largest reductions in the country,® and over 443,000 adults have obtained

coverage as of March 2016 as a result of the Medicaid expansion. Kentucky’s waiver application (as amended)
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projects decreased Medicaid enrollment, with 238,310 less member months in year 1 of the waiver, and
1,140,032 million less member months in year 5 of the waiver, compared to continuing coverage without the
waiver. (This represents a greater reduction in member months than estimated under the original waiver
application, which estimated 214,314 fewer member months in year 1 and 1,031,454 million fewer member
months in year 5.) These decreases in coverage are anticipated as a result of beneficiary non-compliance with
waiver policies, such as premium payments and employment requirements, and, in later years, due to
beneficiary shifts to commercial coverage.®

As evidenced by its draft program requirements specification document, Kentucky’s waiver provisions (e.g.,
sliding scale premiums, conditioning coverage start on premium payment, incentive accounts, work
requirement, etc.) would likely be administratively complex and costly to implement.'® Available data about
healthy behavior programs in Iowa, Michigan, and Indiana suggest that complex provisions require extensive
administrative resources and beneficiary education to implement.'' '? Kentucky’s amendment acknowledges
some administrative complexity, citing complexity as the reason for moving from a graduated work
requirement (beginning at 5 hours/week and increasing to a maximum 20 hours/week) to a flat 20 hour/week
requirement.

States, beneficiaries, providers, and other stakeholders are waiting to see how the new Administration will
respond to Kentucky’s waiver request, since it contains provisions that could lead to less people enrolled in
coverage compared to its existing expansion and contains provisions not previously approved under Medicaid,
such as conditioning Medicaid eligibility on work.
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Table 1: Kentucky’s Proposed Section 1115 Medicaid Expansion Demonstration Waiver

Element
Overview:

Duration:

Coverage Groups:

Medical Frailty
Determination

Coverage
Renewals and
Lock-Out:

Income and
Employment
Verification and
Lock-out:

Kentucky Waiver Proposal (with pending amendment)
Modifies the state’s existing Medicaid expansion by:

e adding a high-deductible health savings account and an incentive account to existing
capitated managed care coverage. Incentive account funds could be used to purchase
enhanced benefits.

e imposing premiums on most non-disabled adults on a sliding scale from $1 to $15 per
month in lieu of copayments. Premiums for those above 100% FPL would be a condition of
eligibility and increase beginning in the third year of enrollment.

e disenrolling those above 100% FPL for failure to pay a premium after a 60-day grace period
and barring re-enrollment for 6 months unless beneficiary pays premiums for grace period
and reinstatement month and completes financial or health literacy course.

e prohibiting those who do not timely renew Medicaid eligibility from re-enrolling in coverage
for 6 months unless they complete a health or financial literacy course.

e disenrolling beneficiaries who do not timely report changes to income or employment or
make false statements regarding work and prohibiting them from re-enrolling in coverage
for six months unless they complete a health or financial literacy course.

e requiring work activity hours as a condition of eligibility for most adults.
e waiving non-emergency medical transportation for expansion adults.

e requiring those with access to cost-effective employer-sponsored insurance to receive
premium assistance after the first year of enrollment and employment.

Request to implement 6 months following CMS approval for 5 years (plan to implement in the
spring of 2017, except that work requirement may be phased in by county or region).

Would include the adult expansion group and all other non-disabled adult Medicaid beneficiaries in
most waiver provisions. Would allow CHIP-eligible children to enroll in the same health plan for
which their Medicaid-eligible parents are eligible under the waiver.

Groups exempt from the waiver include former foster care youth up to age 26; individuals eligible
for § 1915 (c) home and community-based services waivers; individuals eligible for Medicaid due to
a disability, including those with an SSI determination; individuals over age 65; and individuals
residing in an institution, such as a nursing facility. Exemptions from specific policies are noted
below.

Those in hospice, with HIV/AIDS, or receiving SSDI would be automatically considered medically
frail. Other individuals could self-identify to their MCO, be identified to the MCO by a provider, or
identified by the MCO based on a state-approved health risk assessment and claims data. In all of
these cases, the MCO would review and approve the medical frailty designation based on objective
criteria established by the state.

Would implement an annual open enrollment period for most adults that would vary for each
beneficiary depending on when they enrolled in the program (spanning three months prior to
Medicaid eligibility expiration and three months following). If beneficiaries fail to renew coverage
during this period, they would be required to wait six months before being permitted to re-enroll in
coverage, unless the individual completes a financial or health literacy course. Would exempt
pregnant women, children, and individuals determined medically frail from this provision.

Beneficiaries who knowingly fail to report changes to income or employment within 10 days would
be disenrolled and locked out of coverage for six months. Disenrolled individuals could re-enroll in
coverage before the end of the six-month lock-out period if they complete a financial or health
literacy course, recertify eligibility, and pay any premiums.

Beneficiaries who fail to report would not be disenrolled if they met one of the following “good
cause” exception criteria:

-were out of town for the entire reporting period;

-had an immediate family member living in the home that was institutionalized or died during the
reporting period;

-were the victim of a natural disaster (e.g., flood, storm, earthquake, or fire);

-obtained and subsequently lost private insurance;
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Table 1: Kentucky’s Proposed Section 1115 Medicaid Expansion Demonstration Waiver

Element

Premiums:

Effective
Coverage Date:

Disenrollment
and Lock-Out for
Non-Payment of
Premiums:

Co-Payments:
Deductible
Accounts:

Incentive
Accounts:

Kentucky Waiver Proposal (with pending amendment)

-were evicted or became homeless; or
-were the victim of domestic violence.

Amendment to application added this provision.

Would impose sliding scale flat rate monthly premiums for most adults based on family income
ranging from $1 for those with incomes under 25% FPL and up to $15 for individuals with incomes
from 101-138% FPL in the first two years of enrollment. Premiums would be assessed based on
family income rather than per person. Third parties such as non-profit organizations and providers
may pay premiums on a beneficiary’s behalf. Children and pregnant women would be exempt from
premiums.

Seeks to impose increasing premiums for individuals with income greater than 100% FPL beginning
with a beneficiary’s third year of enrollment, which would exceed the premiums that beneficiaries at
this income level would face in the Marketplace (2% of income).

Seeks to waive retroactive coverage for most adults (except for pregnant women and children) and
requires individuals to pay their first month’s premium prior to the start of coverage. Individuals
below 100% FPL who do not make a premium payment would have coverage start 60 days after they
are determined eligible for Medicaid. Those above 100% FPL could not access coverage without a
premium payment.

The state would develop a process for individuals to make an initial pre-payment to expedite the
start of coverage.

Amendment to application removed proposal to expand presumptive eligibility sites to include
county health departments and certain safety net providers.

Premiums are a condition of eligibility for those from 101-138% FPL unless medically frail. This
group would be disenrolled from coverage for non-payment after a 60-day grace period and not
allowed to re-enroll for six months unless they pay their past debt (2 months of premiums incurred
during 60-day grace period); pay the premium for the reinstatement month; and participate in a
financial or health literacy course.

Individuals below 100% FPL and all those who are medically frail who do not pay premiums would
be enrolled in coverage after the 60-day payment period expires and would lose $25 from their
incentive account (described below), and the incentive account would be suspended. In addition,
those below 100% FPL who are not medically frail must pay state plan copayments for services
received during the first 6 months of coverage. They can avoid these penalties before the
expiration of 6 months by paying past-due premiums and completing a health or financial literacy
course.

Beneficiaries who pay premiums would not have any co-payments.

Would establish an account to which the state would contribute a $1,000 annual deductible that
covers non-preventive healthcare services. Once the deductible is exhausted, Medicaid MCOs would
cover additional services.

All adults under the waiver (including pregnant women and those receiving ESI premium assistance)
would have an incentive account, which may be used to access additional benefits not otherwise
covered, such as dental, vision, over the counter medications, and limited reimbursement for the
purchase of a gym membership. Moving vision and dental services from the standard benefit
package to the incentive account would be delayed for 3 months after waiver implementation to
allow beneficiaries to accrue funds in the incentive account.

Enrollees would accrue incentive account funds by transferring 50% of any remaining deductible
account funds each year and/or completing specified health-related or community engagement
activities, such as participating in community service or job training or a health risk-assessment or
passing the GED exam. However, community service or job training activities only qualify for
account incentive funds to the extent that those hours exceed the minimum work activity
requirement hours (described below).

Incentive account funds would be deducted for non-emergency use of the emergency room ($20 for
the first visit, $50 for the second visit, and $75 for the third and subsequent visits). Beneficiaries
also will be eligible for a $20 incentive account contribution for each year in which they avoid
unnecessary emergency room visits. The state may consider a similar program in which incentive
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Table 1: Kentucky’s Proposed Section 1115 Medicaid Expansion Demonstration Waiver

Element

Work
Requirement and
Lock-Out:

Benefits:

Delivery System:

Employer-
Sponsored
Insurance
Premium
Assistance
Program:

Status:

Kentucky Waiver Proposal (with pending amendment)

account funds could be earned for keeping all appointments in a certain period and would be
deducted for missed health care appointments.

Former beneficiaries who remain employed and privately insured for 18 months could apply to
receive the balance of their incentive account funds in cash, up to $500.

Would require all “able-bodied” working age adults to participate in a work activity, such as
volunteer work, employment, job search, job training, education, or caring for a non-dependent
relative or person with a disabling chronic condition, after three months of program enrollment as a
condition of eligibility. After the third month of enrollment, all non-exempt members would be
required to participate in a work activity 20 hours per week. Failure to meet the required work
hours would result in suspended benefits until the person complies for a full month. New members
who were previously enrolled more than three months (with a 5 year look back period), will be
subject to the work requirement the first day of the first full month of enrollment. Current members
who transition to Kentucky HEALTH would be subject to the work requirement upon transition,
without a three-month grace period.

Would exempt children, pregnant women, individuals determined medically frail, students, and
individuals who are the primary caregiver of a dependent from this requirement.

Beneficiaries would self-attest to work hours, and those who knowingly make false statements
regarding work verification would be disenrolled and locked out of coverage for six months.
Disenrolled individuals could re-enroll in coverage before the end of the six-month lock-out period
if they complete a financial or health literacy course.

Amendment to application removed original request for graduated work requirement, which would
have started at five hours/week (after three months of enrollment) and increased each quarter
thereafter (up to maximum 20 hours/week). Amendment also added disenrollment and lock-out
period for individuals who make false statements regarding work verification.

Seeks to waive non-emergency medical transportation for the adult expansion group.

Seeks use Medicaid funds to cover out of pocket expenses (test fees) for completion of the GED
exam for adults (both expansion and traditional Medicaid populations) without a high school
diploma.

Seeks to implement pilot program in 10 to 20 counties to obtain federal matching funds for
behavioral health services provided in IMDs through a waiver of the federal payment exclusion for
non-elderly adults with short-term residential stays up to 30 days.

Would use state plan authority to elect the state employee health plan as the benefit benchmark for
expansion adults but maintain all current state plan behavioral health services.

Children, pregnant women, medically frail individuals, and non-expansion adults (Section 1931
parents) would continue to receive the Medicaid state plan benefit package. The waiver application
is unclear about whether the state would continue to cover private duty nursing.’

Would continue to use existing capitated Medicaid managed care organizations for all populations
statewide (except those in ESI premium assistance). Seeks waiver authority to eliminate 90-day
health plan choice period upon initial MCO enrollment.

Would expand Medicaid premium assistance to include all adults who have access to cost-effective
employer-sponsored insurance (ESI). Medicaid and CHIP-eligible children also would enroll in their
parent’s ESI with premium assistance. Participation would be optional during the first year of
Medicaid enrollment, and mandatory after the beneficiary’s second year of Medicaid enrollment and
employment.

Enrollees would receive an advance payment to cover the employee’s share of the premium before
it is deducted from their paycheck. Enrollees would be subject to the same Medicaid premiums as
other adults under the waiver, and the ESI premium reimbursement payment would be reduced by
the amount of the beneficiary’s Medicaid premium. Individuals would receive Medicaid fee-for-
service wrap-around coverage for benefits not covered and all cost-sharing under the employer
plan.

Original waiver application is pending with CMS. Amendment to pending application submitted July
3, 2017. Federal public comment period for amendment will run concurrently with state public
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Table 1: Kentucky’s Proposed Section 1115 Medicaid Expansion Demonstration Waiver

Element Kentucky Waiver Proposal (with pending amendment)
comment period from July 3, 2017 through August 2, 2017. Public hearings are being held July 14,
2017 (Somerset, KY) and July 17, 2017 (Frankfort, KY).

SOURCE: Kentucky HEALTH, Pending Application, submitted Aug. 24, 2016. Amendment Request to Kentucky HEALTH,
submitted July 3, 2017.

NOTES: The waiver application lists private duty nursing as not covered for expansion adults, although the state’s response
to the public comments indicates that it will not remove private duty nursing from the benefit package, and the application
indicates that the private duty nursing cut has been removed from the budget neutrality calculation. Compare page 24,
Table 3.2.12(B) with pages 45 and 56 of the Kentucky waiver application submitted to CMS.
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Endnotes

! In March 2017, the Trump Administration sent a letter to state governors signaling support for waiver provisions including provisions
not previously approved like those related to work requirements.

2 Kentucky’s original waiver application was submitted under the Obama Administration.

3 CMS guidance also encourages states to comply with public notice regulations when making changes that affect benefits, cost sharing,
eligibility, and delivery systems.

* The waiver application lists private duty nursing as not covered for expansion adults, although the state’s response to the public
comments indicates that it will not remove private duty nursing from the benefit package, and the application indicates that the private
duty nursing cut has been removed from the budget neutrality calculation. Compare page 24, Table 3.2.12(B) with pages 45 and 56 of
the Kentucky waiver application submitted to CMS.

5 Arizona initially implemented a traditional expansion under its longstanding Section 1115 waiver that governs its entire Medicaid
program 1115 waiver but subsequently obtained waiver authority to alter the terms of that expansion in ways not otherwise permitted
under existing law. The other six states (AR, IA, IN, MI, MT, and NH) with Section 1115 Medicaid expansion waivers did not implement
a traditional expansion.

 On September 9, 2016, CMS denied a waiver application from Ohio, another state that had successfully implemented a traditional
expansion and subsequently sought to alter the terms under a waiver. CMS determined that Ohio’s proposal, including imposing
premiums regardless of income and excluding individuals from coverage indefinitely until all arrears were paid, “would undermine
access to coverage and the affordability of care, and do not support the objectives of the Medicaid program.” CMS also noted that Ohio’s
proposed policy changes under the waiver “would lead to over 125,000 people losing coverage each year” compared to the state’s
existing traditional expansion.

7 CMS has also denied other waiver provisions including: required premiums for beneficiaries with incomes under 100% FPL as a
condition of eligibility; waived Early and Periodic Screening, Diagnostic, and Treatment (EPSDT) benefits for children and
beneficiaries’ free choice of family planning provider.

8 Samantha Artiga, Jennifer Tolbert, and Robin Rudowitz, Implementation of the ACA in Kentucky: Lessons Learned to Date and the
Potential Effects of Future Changes (Washington, DC: Kaiser Commission on Medicaid and the Uninsured, April 2016),
http://kff.org/health-reform/issue-brief/implementation-of-the-aca-in-kentucky-lessons-learned-to-date-and-the-potential-effects-of-

future-changes/.

® Amendment Request to Kentucky HEALTH, submitted July 3, 2017, https://www.medicaid.gov/Medicaid-CHIP-Program-
Information/By-Topics/Waivers/1115/downloads/ky/ky-health-pa2.pdf.

1% Kentucky HEALTH Program Requirements Specification, April 4, 2017 draft, prepared by Deloitte Consulting,
http://media.mcguirewoods.com/mwc/kentucky-medicaid-expansion-2.pdf.

" MaryBeth Musumeci, Robin Rudowitz, Petry Ubri, and Elizabeth Hinton, An Early Look at Medicaid Expansion Waiver
Implementation in Michigan and Indiana, (Washington, DC: Kaiser Family Foundation, January 2017),
http://www.kff.org/medicaid/issue-brief/an-early-look-at-medicaid-expansion-waiver-implementation-in-michigan-and-indiana/.

'2 Natoshia M. Askelson et al., “Iowa’s Medicaid Expansion Promoted Healthy Behaviors But Was Challenging To Implement And
Attracted Few Participants,” Health Affairs 36, no. 5 (May 2017): 799-807, http://content.healthaffairs.org/content/36 .abstract.
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